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The Imposed Changes on Australian Law

Analysis of the impacts has been impeded by the manner in which Chapter 17 is drafted. It is not straightforward to extract from the documents the changes that would be forced on Australian law.  Consequently it has been challenging for all parties to work through the implications that those changes would have. 

The briefing session with government officers provided little additional information, and no evidence in relation to the impact of the proposed changes to law.  What the session did provide, however, was the distinct impression that an agreement between the Prime Minister and the President was regarded as the key act of commitment, and that the Australian Parliament was at best marginally relevant.  That in itself is a matter of concern.

This submission focusses on a some key elements of Chapter 17.

(1)    In relation to Australian copyright law, the key impositions appear to be as follows:

· extensions to the powers of copyright-owners that are concerned about possible breaches of their rights, including:

· extensions to discovery processes available to them (17.11.11); 

· additional impositions on ISPs (17.11.29(a)); 

· extensions of warrants to extract information from ISPs - quite possibly without judicial authority! (17.11.29(b)(xi)); 

· extensions to the powers of injunction and seizure (17.11.9); 

· provisions whose effect would appear to be higher financial liabilities for infringers (17.11.6-8); 

· creation of additional criminal offences (17.11.26);  and 

· imposition of the term 'pirated' in a manner inappropriate to Australian law (17.11.19);

· replacement of the 'Digital Agenda' extensions to copyright law by the excessive, very widely cast, cumbersome and punitive U.S. DMCA requirements in relation to:

· the use of 'circumvention devices' (17.11.7);

· 'rights management information' (17.11.8);  and

· extensions to the life of copyright (17.4.4).

(2)    In relation to Australian patent law, the key implication appears to be as follows:

· extensions to ensure that process patents are approved (17.9.1).
